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. ,-"7 DEFARTHENT OF TIE BTATE CORFORATION COMMIBBION

\F S _, AT RICHMOND,
B CASE NO, 5271

BEFORE THE STATE CORPORATION COMMISSION
In the Matter
of the
JOINT APPLICATION OF THE CHESAPEAKE AND OHIO RAILWAY
COMPANY AND APPALACHTAN ELECTRIC POWER COMPANY FOR LEAVE

(1) To esbeolve snd releese the Lynchburg

Dam across the James River and assoclated

properties from any public obligstion

relating to the James River and Kanawha

Canal; and
(2) To discontinue as a canal the said Lynch-

burg Level of the James River and Kanawha

Canal, and assoclated properties, and to
abandon their use as a public way.

OPINTON: 0zlin, Commissioner.

In 1830, the city.of Lynchburg constructed a dam
across James River to provide a water supply for the ¢ity. In’
1835, this dam was sold by the city to the James River and Kanawha
Company. This company had been 1ncorporated'5y the General Assem-
bly of Virginlie in 1832 to construet a canal as a public highway,
and the canal was requlred to be kept for public use., At the time
of the conveyancé of the dam, the James Rlver and Kanawha Company
was engaged in constructing its cenal, and about 1840 completed it
to the Lﬁnchburg Dam: The cansal was not financially successful,
and passed through several financiasl crises, until in 1879 the
General Asserbly authorized ﬁn abandonmgnt of the undertasking and
a sale of its property to the Richmond and Alleghany Lailroad Com-
pany, another Virginla corporation incorporated by geveral gpecial
acts of the Ceneral Assembly. The State of Virginid owned a large
majority of the stock of the Jamesa River and Kanawha Company. . The
sale was consummated by deed in 1880, Shortly thereafter, the
Richmond and Alleghany Railroad Company was placed in reﬁeivership,
gnd,in 1882 nll of 1ts propertles wers conveyed to the Richmond and
Alleghany Rallway Company, . One year later, in 1890, all of said
propérties were conveyed to the Chesapoake and Ohio Railway Company
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pursuant to an act of the General Assombly of Virginia, The sald
Lynchburg Dam and the section of the cénal about two miles in
length, and ¥nown as the Lynchburg Level, involved in tﬁia proceed.
ing, are still owned by the Chesapeake. and Ohio Railway Company.

" The Lynchburg.Dam was, pursuant to act of the General
Assembly of Vifginia, reconstructed in 1881-.2. Before beginning
the work of reconstruction, the Richmond and Alleghany Railroad
Company entered into a contract wlth the city of Lynchburg, deter-
mining the rights of the respective parties in and to the flow of
water in the James River at the dam, By this agreement, it was
determined that the city of Lynchburg should be entitled to draw,
for certalin purposecs, as much as one-fifth part of the entire flow
of water in the river at said point. It 1is not sought to disturb
or violate thls agreement, in this proceeding, but on the contrary
to fully respect 1it,

The Chesapeake and Ohilo Rallway Company has entersed
into an agreemgnt with the Appalachian Electric Power Company, un-
der date of December 22, 1932, to sell to the electric company the
sald Lynchburg Dam and certain associate properties, provided that
there can first be obtalned logal authority to abandon and terminaf
the public use impressed upon said properties in connection with
the canal,

There is no clalm that the tynchburg Level of the
canal has been used for purposes of navigation or water-borne traf.
fic for many years past, nor that therc is any prospect of auch
use in the future. The only use now being made of the canal 13 to
furnish woter to a small number of lessees from the railway com-
pany, and to provide én outlet for certain sewers of the city of
Lynchburg which empty into the canal, The city clalms a prescrip-
tive right, through long user, to continue to use the canal as a
sewer outlet, There was testimony, alsc, that the eity, on occa-
sions of flres adjacent to the canal, takes water therefrom for
fire-fighting purposes,

| The expense to the Chesapeéke and Ohio Railway Compan
of maintaining the canal is conslderably in excess of the revenue
received from the small number of lessecs who use water therefrom.

M-arma 4a alas ovidanee thnt Fhe anace occuniasad bvy the



cenal 1is needed by the railway company for expending its facilitie;
at Lynchburg, and enabling'it to rendor better service to the pube
lic, and that the acquisition by tho Appolachian Electric Company
| of ﬁhc dam gnd being reolioved from diéerting water through the
Lynchburg Lével of the canal, would add to the facilitles of this
company for rendering better service to the public now and in the
fufures

‘Thero 1s no attempt on the part of tho petitioners to
viclate any contract rights of the city of Lynchburg, or of any of
tho lessces of water.rights in the canal, 5ut only to absolve the
dam and Lynchburg Level of the canal, between the points from the
water-works' cannl above the ¢ity to the first locks below the cit;
from any public use or duty which may at any time have been im-
presgsed upon them.

Motlons to dismiss were filed by the City of Lynch-
burg, G. Bruning Tobacco Extract Company, Incorporated, John H.
Heald Company, Lynchburg Milling Compqny, Pilodmont Mills, Incor-
porated, and Lynchburg Diamond Ice Faébory. All of theso motions
to dismiss were practically identical, and made on the grounds thal
the predecessor in title of the Chesapenke and Ohlio Rallway Compan;
acquired the property of the canal company under and by virtue of
the terms of an act of the General Asscmbly, approved February 27,
1879; that the accepbance of the terms of the nct by sald prede-
cegsor in title constituted 'a binding and valid contract between
the railway company and the Statc for the benefit of all partles
interested in maintalning the canal at Lynchburg; that the deed |
conveying the property from the canal company to the railroad com-
pany reccited the terms of tho act of 1879, and binds the parties
to this deod and thelr successors ond assigns to the falthful pef-
formance and fulfillment of all requircments impostad by the sald
act: that the provisions of the suid_act werc for the protection
of tho intorvonora and othors vho might use water frbm tho connlg
that tho Commission hns no power or anuthority te eancel or anmil
the perpetunl contract creatod by tho neceptance of the terms of
the act of 1879,

All of sald intervenors also flled answers, which aro

aimilar in form ond eonbtont, and ralso prnebibnlh’ the some ques-
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tions and allege the same grounds of opposition as set forth in
the'motipns to dismiss, except that the city of Lynchburg alleged
a public interest in the preservation of the Lynchburg Level of
the canal, and a right by prescription, or long user, to empty it
sewers into the canal, and also except that the Pledmont Mills,
Incorporated, alleged a perpetual right to use a certain amount o
water from the canal, which perpetual right was admitted by the
petitionera, and 13 not denied or sought to be abrogated in this
proceeding. True, the answers are differént in alleging the
reasonsg pecullar to each intervenor in respect to their needs for
the continuance of the canal, and the peculiar damage that each
would suffer by its discontinuance.

The petlitioners filled motions to dismiss and strike
out the answers Ciled by the intervenors, on the ground that the
rights, duties, and interests set up in said answers are only suc
ag arise out of leases of water power between the intervenors and
thelrailway company, which are exclusively private rights, duties
and interests, over which the Commission has no jurisdiction,

A determination of the 1ssues of this case largely i
volves a proper conclusion as to the effect of the act of Februar
27, 1879, as since amended. The part of the act with which we ar
most concerned is the sixth clause of section one, reading as fol
lows:

"it is hereby provided that the rate of dock-

nge at Richmond shall not exceed the rate at

present established by the James River and

Kanawha Company, and all existing contracts

for water privileges along the entire line

shall be respected and maintained at rates

not exceeding the present rates, except in

those cases in which they may be cancelled or

altered by agreement, or extinguished by con-

dermniation. It shall bs the duty of the Rich-

mond ond Alleghany Rallroad Company td main-

tain the present water supply of the docks,

and of the canal, along its line, between

Bosher's Dam and Tide-VWater, and along tho

Lynchburg Level between the watoer-works' dam

{which shall be preserved) above Lynchburg,

and the first lock below Lynchburg, and in

the conatruction of 1ts railroad it shall not

80 dostroy or cbstruct thc present canal be-

tween Bosher's Dam and Tide-Water, or between

the wator-works' dam ebove Lynchburg and the

first lock below Lynchburg, as to lessen the
prosont water supply,” :



The ociflclinl code of 188%7 prnvidad'in gectlion 1387
that sc much of the act of February 27, 1879, "as hns not been ocnor-
ried into effect, shall continue in force."

By act of Aprii 15, 1903, the foregolng sectlon of the
Code won:

"omanded ond re-enncited so ps to provide

that so much of the ast of February 2%,

1879, na ha2 not been corried into effect

shaoll continue in force, and the Commis-

slon shnll exerelse all the powera nnd

poarform all the dubies conferred and im-

peged upon the Board of Fublic Works by -

the splid Ackt.M .

The Commission referred to wos the State Corporantion Commisaion,
then newly created.

A finol amendment wos made by act of Februory 29,
1208, by which Lhe atabtuts lost obove ﬁentiunad wns amended and re~
enncted so us to provide Lhat so much of the act of February 27,
1879 :

"as hos not been carried into effect =hall
continue in force, ond the Commlassicon shall
exercise gll the powers and perform all the
duties conferred ond imposed upon the Board
of Publiec ¥Woerks by the said ect, which shall
further include authorlity, upeon application
of any parties interested, after due notlce
to parties in lnterest, to Judicially hear
angd to determine whether or net any obligo-
tion or duty lmposed by the sald net upon
the purchaser thereunder, or lts succegsor
in title, Nas been suffliclently complied
with, or otherwise dlschorged, ond whalt con-
stitutes such compliance or dischorge.”

The nst of 1808, unchanged, ls corried in the offl-
cial code of 1919 as section 3772, ond 1t 19 g¢ found in the cur-’
rent code of 1830. . The intervencra in their oral arguments before
the Commigsion, and in their briefs {iled, are noi clear in thelr
contentions as to whether cr not the act of 1B7Y9 imposed dutles
and rights on the railway ﬂﬁmpﬂﬁy fnr the;hﬁnéffﬁ'uf'bﬁivate in-
terests, or 1f there were dutles ond rights imposed for the benefit
of the general public, or beth. Thelr position is that the Com-
migalon hog no authority tc abseolve the railway compony from the
performance of the controct impozed by the State whether for the
benefit of private Interests, or for the benefit of the publie;

that the rights and dutles imposed wecre of o ﬁerpstuul nature, Iim-
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posed by statute, with which the Commlasion has no outhority or
jurliadictlion to interfere, |
‘We sholl have very little to say in this opinion re-

gording ony privats rights of the lessees of water power, or other-
wise. Hothing 1a better settled than that this Commisalon does

not have juriadictlion to adjudicate nnd determine private rights

or prlivate contracts betﬁaan rublic service corporatlions ond indl--
viduals, Authoritiss are abundant, but a few will suffice. See

Novport News Light and Water Co. v. Peninsulp Pure Water Co. (1908},

107 va. 685, 58 S, B. 1099; ¥, & W. Ry. Co. v. Commonwealth {1925},

143 Vo, 106, 129 S, £. 324, Also, see Portsmouth v. Vo, Ry, &

Powser Co. (1925), 141 Ya, 54; Hampton v. Newport Hews & Hampton Ry,

ete, Co, {1926}, 144 Hﬂ._24. These last two cascs dispose adverse-
ly of the céntantiun of the city of Lynchburg that a propersy right
in favor of n ﬁunicipal corporation is aff'scted with o publie In-
ferest to such a degrsae as tg conatitute it o publié duty properly
cognizable by the Commisslon,

The Commisslon has not in this case undartﬁken to deal
with any privato rights of any partles who have or may have any in-
terest In the Lynchburg Dam or tﬁe Lynchburg Level of the canal,
A1l such rights nore exprossly preserved in the order entered LY the
Cormlission, wherein it is stated;

"provided, however, that nothing in thils order
contnined sholl disturb or affect any righta
which the city of Lynchburg may have to one-
fifth of the flow of the James River at the
sald dams, or any rights which John H. Heald
Company, Lynchburg Milling Compuany, Piedmont
}§11la, Incorporated, G, Brunlng Tobacco
LExtroct Company, Incorporated, or Lynchburg
Dinmond Ice Factory, or any other person,
firm, or corporation, may have to water or
water power from the sold Lynchburg Level
undsr the respective lensca, or ctherwlse,
from the Chesapeake aond Chio Rollway Col-
pany, or its predecessors in title, or any
rights, if any, which the c¢ity of Lynchburg
may bave in, to, or over the anld propertles
far the purposcs of its oxlsting sewer
syatem, ¥

Suraly, svery right of the intervenors, or of any
other perscn, firm, or corporation, ls wmply protected under the

foregoing languonge. The Cormlssion fully realizes that it has no
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Jurisdliction or nuthnrity to.intarfare In any rcapect with any suc
rights. When we como to tho contentlon of the intervenors that
thls Commlgsion is without nutﬁnrity or jurisdiction to deal with
nll public uwses, dutles, end cobligations sttached or relating to
the sald properties, the Commiasion has no doubt of its suthority
and juriasdiction in the premiscs, whether those uses, duties, or
obligations are impo;ad by private contract, by frﬂnéhisn, or by
statute.

We think there is ns doubt thnt there was n public
duty imposed by the act of 1879, and with which thlis Commission hg:
full.nuthority-tc deal, Thls was the ?iew of our Supreme Court of

Appeals in the canase of Hurt and Son v.lﬁycrs & Axtell, 83 Va. 167,

where the court wns decling with the 1dentieal act of Februnry 27,
1879.

The Richmond and Alleghany Railroad Compmny had ﬁnsaet

inte receivership, aond the nhqye cose orose on the petlition of the
rgceivers flled in the reccivership preocoedings before the Clrculil
Court of tho ity of Richmond, Certain lensas of water power to
vorious persons in the clty of Lynchburg had recentiy explred.
The recelvera scught to incrcase the rent ond modify the leases In
othoyr particulars, but the lessces resisted, cloalmlng on indefinlt
axtenalon of thelr leases by virtue of the act of 18%Y9. The peti-
tion accordingly prayed o rule to show cause why the 1&53&33 shoul
nok either censo ualng woter or cxecuto new contracta.

The vorious legsees appeared and flied answers te thi
rule. S. ¢, Hurt ond Son sot up in their anawer thot thoir plant
hnd been 1n existence for o long time, thot o2 lorge investment had
been made upon it upon the folth of a continuous supply of woter,
and that they wore untitlfad to woter upon rensenable terms, regard
loas of the wishos of tho recoivors.

The holding of thot case 1s that no rights were glvon
undar tho uét to individunls other than what they hod acquired
through thelr leaoses, whleh rights were glven by the first sentenc
of tho above quotﬂé sixth clouse, The order of tho Circuit Court

of the Citv of Biehmond axwrozsaly holds thot the snld lesscpa-s



., + + are not entitled by reason of the
ﬂﬂt of Assembly of 27th February, 1879, or -
by any provislon of the dsed of uonvafanca

- from the James River and Kanawho Gompany to-
the Hichmond and Alleghany Rallroad Company,
dated the 4th of Harch, 188G, to & continuance
or renewanl of their respective ienzes beyond
the term prescribed and contracted for in sald
leases respectively,”

- The Suprema Court of Appeals held that this order wa.

cleoariy right, The arder nlso statea:

". . . it 13 adjudged, ordered, and decresd

thﬁt no ons of said lessaas has fhe right to

fuarther use of sa0id woter privileges under hia

leage, without a new contract therefor . . .

Arnd it is further ordered that the receivers

have the right in the exercise of their discra-

Lion , . , to shut off the water from each of

the premliaes now supplied therewith, if no

contract be made for the continued use thereof."

The second sentence of thet clause acems clearly to
have on entlrely separate purpose in view.. Condensed, the second
sentence provides:

"It ahnll be the duty of the . . , rallrond

company to malntain the present water sup-

Piy + « . of the canal . , . along the Lynch-

burg Level , , . "

. Under the holding in the Hurt cose, the railroad com.
pany did not hove to maintain the woter supply of the canal for
the benefit of the leéessess of wnler rights or water power,

Since nao fights were reserved In the last sentence ol
the sixth clounse of the act to individuaola, 1t seems to follow th
the regquirement for the mointenance of the water level wna o gen-
ernl requlirement for tho benslfit of the public, Any octher view
would make that langunge maahinglesa,lund of no purpose.

The intervencrs throughout their argument insist tha
the duty created by the nct of 1879 is o perpstual one, and thﬂﬁ
'the Gommiﬂaion ia without Jurladiction to terminatg such a duty.
This srgument 1a mnot tenanble if we ors right in our view that the
duty imposed 1n connection wlth these properitles 1s a public duty
The State moy conaent to the tarminatinn of a porpatual duty owed
to it o= well as any cther kind of duty, Ve do not think that th
duty impuuod was o perpotuanl ono, bubt that it was left Indeflinite

f=m Yn mrarPanmad a0 1oner fn= tho Sttt anw 11t o rooulro 1ts per-
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formants.: To say that this l1s a perpetual duty would be equivalent
to saying that the Btate has dissbled itaselfl from the sxerniag of
1ts police power, and thisg the State cannot do, The afatuta'cun—
telns no such words aa “permanently".or "forever”, but the duration
of the duty 1s left entirely Indefinite., In ﬁll such cases, the
State enacts a statute to continue in effact 30 long aa the publie
interest shell require, end the duty cenzes wﬁan the Btaste, gctling
throvgh ite duly constituted agencisas, determines that the public
interest no longsr calls rnr its uontinuance. dohnsen v. Lake

Drummond Co., 125 Va. 139, 1a a case in point, es im the case of

Hoarry J., Kirk v. Maumee Valley Elac. Co., 279 U. 8., 797, 75 L. ed.
QEEI

On this phaae of the case we, therefore, conclude that
the effect of the ast of 1879 was to create a publiec duty to main-
tain the water aupply, thet 1t was not a perpétuél duty, and that
the State, acting through its duly constituted agencies, can con-
sent to the tormination of this duty at any tlme.

This brings us to the jurisdictlion of the Commission
as the egency created by the State to deal with this subject.

There seems to be no doubt thet thls Commission does have juris-
diction to grant the prayer of the petition, (1) under gensral von-
stitutional and stabtutory provisions, snd {2} speeifically, under
the sct of 1908, =above referred to, now sectinn 3772 of Lthe Code.

6unera1 Jurliedletion

The State Corporatlon Commliesion was crented in 1903
and given exclusive control over the formetion, regulation, and
diggolution of corperetlons and the enrorcumapb off thelr obliga-
tions to the publie end te the State. The ureati%n of this Commis-
gion marked = milestone In the sdministrative hiétqry of the State,
and hed the effect of a revolution in the-msthod: of administering
justice in Virginia. The primary sourcse of the jurisdiction of
this Commissgion, in s case of this kind, 1= section 156-b of the
Qonatltution, the rlrat paragraph of whlch provides:

"ha Commlasion shall have the power and be

charged wlth the duty of supervising, regu-
lating, and conirglling wll transpoerteation
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and trenamlasion companies deing busineassa in
this State, In sil mattera relating to the
performance of their public dutles and their
charges therefor, and of correcting sbuses
thereln by such cnmpanias e 0 M

The aamﬁ'principla is carried in section 3716 of the
Code, which was one of the gectlons of the originsl act of 1803,

e¢renting tho Commission. The firat part of this sesction provides:
“The Commlssion shall have power and authority
to require, by 1lts rules, regulationa, and re-
quirements, all corporatlons chartered under
the laws of thls State . , . and all persons,
partnershlpa and asscciations exerclsing and
performing the functions of publle service
corporations as defined 1n section 388l of the
Code of Virginla, to perform and discharge any
public duty or requiremsnt imposed upon such
corporations, persona, partnerships, and asso-
clations by the constitution, or by law."

We think there is no doubt that the fundamental pur-
pods of this_legislution off 1503 was to extend the jurisdiction cf
the Commisaion teo all publiﬂ dutles of all carppratiaﬁs, and only
to their publie duties. |

In Commonwealth v, Atlantic Coast Line Ry, Co. {1908},

108 Ya, 61, the following lenguage 1a usged:

By that statute the Commlssion is authorized
to compel all corporeaticons to perform any
public duty or reguirement, and to impose
fines upon them for falling to do so, This
brings within the judicial juriadiction of

the Commlsslon the enforecoment” of all statutes
imposing public dutles upon public service
corporations.’

Also, see Commonwealth v. Horfolk & Western Ry, Co. (1910), 111 Va.
55. The key to the principle which 1s embodlicd in these statutes

conferring jurisdiction upon the Commission was stated as follows,

in Norfolk and Portsmouth ete. Co. v. Commonwsalth, 103 Va, 294:

"In this Commonwealth, the State Corpora-
tion Commiasion, ereated by constitutlonal
authorlty, 1a the instrumentality through
which the State exercisss 1ts governmental
powera. for ths regulsatlon and control of
public service corporatiocna. For that
purpcsa it has been clothed with legisia-
tive, judlelal, and executive powera,"-

The lnnguﬂga used in the foregolng aucticn of tho Con-
ﬂtitutiun in the statutes, and also In the language used by the
court in conatruing them, is of brond npplication., It soems cloar

+that vrndar FrRo OnmefdFabtEdeon nrd asrabEvbtrae the Commisadon clearly



-11.

hesa jurisdiction, sitting ag a court, bo. proceed againat any suo-
gegsgor In title to tha Richmond mnd Allsghany Rellroed Gompany for
tha onforcement of the pdblic duty created in 1879 for thﬂ mainte—
nance of the water level. Should such a case be brought héfurﬁ the
Commission, and an inquiry ls inatituted to determine whether the
corporation should be compelled to perform the duty, and if 1t
should asppear from the svidence thet thers is no reasonable public
need for. the continuved performance of the duty, but that on the
contrary s continued performance would deplete the revenues of the
corporation, it would clearly be the duty of the Commission to en-
ter an order refusing %o enforce the duty. The resuli of this
would be that the duty comes te an end. The efTect of this is to
saf that the power of the Commiszsion to enforce the performance of
a public duty, coupled with 1ts powers of regulation and super-
vision, ineludes the povier to auwthorize = terminafinn or abandon-
ment of theb duty. Thls princigla weg clearly recognlized and

adopted by the Supreme Court of Appeals in the case of Fortsmouth

vi Va. Ry, & Power Co. (1925}, 141 Va. 44. 1In thet case, the power
compaeny wea coblligated by lts franchliae granted by the city of

Por tsmouth to maintain certaln tracks in the clty., The operatlon
over these tracks proved to be unprofitable, and the power company
filed a petition before the Commission, asking euthority te discon-
tinue thelr uwae. Tho eclty denled the jurisdiction of thé Commis-
slon, but the Commlssion sustelned 1ts juriadietion, and entered

an order allowing the sbandonment of the tracks in gquestion, asnd
from thls order the city appealed. The order of the Commlsslon was
effirmed. The court founded its decision on tho exercise by the
State of 1tz pollce power, and recognized the principle thet the
State might, under proper cmnditiona, decline to requira the con-
tinued perfnrmance, and permitted the abandonment Tha gourt then
aald that tho cnly gueation which could properly be raised was
whother or not the State had prﬂ#ided a, pfupar egoney for the exor-
clse of thia power, to permit sbandonment, =snd, on thls question,

tho court seid that it "hed no doubt whatcvnr",land sald further
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that the purpoae of thess provialons in the atatutea *ia to veat -

~the Commission with all the powvera of .the 8tats which are nscessary

to regulate and control such uﬁrparationa in s0 far as thelr dutiss
to serve the public are ccncarnaﬁ'ﬁ The court then cams te the
specifio question a3 to whether the muthority of the Commission to
supervise and enforcs a duty included alsc the auﬁhority to dew~
clare & btermination of the duty, end the court heid that it did,

in the foliowing'laﬁguaga:_

"Whiles we haye nsver before hed occasion to
consider the euthority of the Commlasion to
rermit the discontlnuance of facilities
theretofore devoted by transportation com-
ranles to the public service, ita jurisdic-
tlon to grant such permissicn 1s bazed upon
tha dame reasons, and supported by the asame
authorities, as tha power which is as plalnly
vested in 1§ to prescribe rates and require
facllities to be melntalned, It, therefore,
seems unnecessary furiher to repeat these
reasons or to cite any more cases than those

. to which we have already referred in this

Y dpinion, "

The Portamcﬁth cose was approved and followsed in

Hampton' v. Néwport News & Hampton Ry. ete. Go., 144 Va. 29,

The Commisslon haa cnﬁsistently recognized its
authority and jurilsdiction to relieve a publiec service COrporas
tion: (1) from the obligation of a contract between it and somé
private interest; (2) from the obligation of a frenchise granted
to it by élmunicipal corporation; and 53} where the direct commend
of & stabtute ﬁaa Involved. ‘

An illustration under the first class 1a the case of

Commonwealth v, Shenandoah River Light & Power Corp, (1923},

va, 47, where an elsctric power company, as a part of the purchaas
price of certaln property, had cnntractag to furnish power at
designated rates for twenty years, Sﬁbsaquantly, Ehe power com-
pany attempted to ingraaﬁa those raetes, flling achédulas with the
Oommlgslion, and the Oomnigsion held that these schedules supearasdsd

_tha aontraat ratﬁa. This dauiaion wag over tha ob jection of the

promiaaaa tn thﬁ effect that tha Gommisaion wes without. juriadic.
tion. On appeal, the ruling of the Commission was affirmed, and
the Supreme Court sald, quoting from the Suprems Court of ths Unilted

States;
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"The right of private contract must yleld
tc the exigencies of the public welfaure
whan determined in an eppropriate manner
by the authority of the State,"
An 1llustration under the second class is, of courae,
the Portsmouth case, which has already been mentlonsd. Alsc, the

casgs of Clty of Riohmond v. Chesapeske & Potommc Telephone Co.,

127 Va. 612, whare the cnurt held that ithe Commission had power to

incraasa ths rates of a telephone company over those spacified in

its franchise; and Rlchmond v. Va. Ry. & Powsr Co., 141 Va. 62,
where the same decision was_réachad wlth reapect to the rates of a
tractlon company. _
' 80 far as the principle here involved iatcnncerned,
thare.can be 1o diféerance between a duty created by & franchlse
esbablizhed by an ordlnance of a munieipal corporatlon, on the ono
hand, and a duty orsated bf gtatute, on the other. A municipal
corporation acts under deleganted power from the State, snd to the
exbent that it speaks within tﬂe scope of that power, its command
hasy the force of an ect of the legislature,

As.an 1llustration of the third class, viz., rellev-
ing from the obligation created by atetute, the case of Va. Ry. &

Power Co. v, City of Portsmouth, State Corporation Commlssion Cese

No. 1295, Report of Stato Corporabion Commission 1921, 152, is in
point. In this case, the power company applied to authorize an
incrense of rates abovo 5¢ ver pasaenger on ceriein lines in the
city of Portsmouth. The franchise applleable to cerbtain of these
lines provided that the rate should never exceed 5¢. Also, the -
charter of the city granted Ey tho leglslature previdead that:

"there should not be cherged for a singls

passenger fare more than 5¢ for a single

trip within the clty of Portasmouth,wlithoub

the consont of the councll of ths ﬂity'nf

Por tamouth, " :
The counell had not consented In this caée, and denled the Juris-
dictlon of the Commlzzion to relieve the company from the comend
of the statute., Tho Cormilssion heard the question of Jurlsgdiction

soparately, and handod down an opinion sustaining 1ts jurlsdiection,

In this oplnlon, the unonlmous Commlsslon seld (pp. 6-7}:
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"Counssl for the city contonded, however, that
evon though wo should dotermino {(as wo havo)
that the ecity poasesased no powor to contract
as Lo rates, yot the Conmission has no juris-
‘dletion to alter or chango the limitationa
upon such raktes establlshed by the loglelaturs
in the cnactment of section 3 of the company
charter . . . '

"The answer is obvious, The authority to prea-
scribo ratps on the lines in questlon dosa not
reat I1n the State, but the authority formorly

exaeraisod in that behalf by the leglslaturs is
ngw confidod to the State Corporation Commia-

8:0n . 4 .

“That the loglslature, prior te 1902, with the
nagent of thse charter grantee could have chengod
the provisions of section 3 of the charter doos
not admit of doubt , . . Even without such
asscnt on the pert of the railway company, the
leglslature might have repealed or amonded the

. charter of the company ,» .

"Wo entertaln no doubt of tho Commission's
right to {ix reasonable rates cther than those
montioned in the chartsr, upon tho npplication
of tho chartor granteeo, asz is hore tho case.”

A case diroctly in point is State ox rel Caater v.

Kansas Postal-Taelcgraph-Gable Co., 1915, Xansas, 150 Pac), 544,

P.U.R. 19156 ¥ 222, Thls wea n proceeding for mandamus to compol
the respondent company to ro-cstablish its telograph station at a
certaln county seat, which 1t had sbandoned without the consent of
the Commission. Tha court held that the Commiszsion had juriédicu
tien in the promises, snd that mandarms would bo rofused, in order
to afford the compeny an opporfuniiy to’' go beforc the Commission
for loave to abandon. ‘The leglslature of Kansas by act of 1883,
hed proyided that:

¥Evory Lolegroph company or other corperation
operabting o telegraph line through the corporotae
1imits of any county seot in Kansaa, ias hereby
requlred to catablish end mointein a tolegraph
station st such county sesat with the usual
fneilities and appointmenta . . o+ Y

Subaoqunntly; A State Public Utilitiea.ﬂnmmiasinn was
gstpblishod, and by an act of 1911, it wus:

#, + .« glven full power, authority, and
Juorisdicetion to supervise and control the
publie utilitics, and all common carriers

» « 1« dolng business 1ln the stote of Kaoan-
sas, and ls ompowoerod to do nll things nccos-
aary and convonicnt for tho exorcisc of such
power, suthoriiy and jurisdlietion.®
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The Supreme Court of Kansas held that, under thie
ter aoct, the Commission was empowered to permit the .abendonment,
withatending the prilor atﬁtute, and gaid:

"We hold, therefore, that the act of 1893

will be no obastaele to the sbandonment of

the telegraph company's offlce at Syracuse,

if the Public Utillities Commlaslion shall seo

fit, in the exercise of 1ts sound discretion,

and with due regard to the rights of the pub~

lie and of the telegraph company, to sanctlon

it. The powers ol ths Commlaslon are no

lesg comprehsnsive in deallng with tBlegraph

gservice at county seats than elsewhere:

There seems little doubt that i1t is and has been
ce 1902 the policy of thlis Commonwealth to invest the State
poration Commlasion with full powsar over f{he supervlision, regu-
ion, enforcemaent, and Lterminatlon of all public duties of publile
vice corporations. Thers 1s everyvhere a strong publlic policy
ins% the imposition on publio service corporations of any sbso-
e public duties, not subject to the power of the Commisslon.
thie State, the Corporation Gommission has, in most matters re-
ing to the public duties of public service corporastlons, been

e the legislative agency of the Btate.

In the recent case of Horfolk & Western Hy. Co. et al,

Commonwealth ex rel Mathleson Alkall Yorks, Inc., declded

il 11, 1934, our Suprems Court seid:

"Seotion 156-b of the Constitutlon of Virginia
vrovides that 'the authority of the Cormlasion
?subjeat to review on mppenl as hereinaflfter pro-
vided} %o prescribe rates, charges and clossifi-
eabiona of traffic for transportation and trans-
migslon companies, shall be peramount.! That is,
in theae matters 1t, and not the General hssemhly,
ls the leglslative branch of the government."

True, thnt was a cese daaling with rates, but can it
geid that ‘the Commission, heving the mguthority to presecribe
es, is without suthority to ssy what burdens a publin sarvine _
poration shall bemr, when thoas burdens have a direct hearing on"
t rates should be prescrlbed?

We now come to consider the mct of 1908, which was the .
t amendmont to the mct of February 27, 1879, now sectlon 3772
the Ceode, herolnabove quoted.

The intervenors take the positlon thet the language of
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.hat amendment merely authorizes the Commisaion to determine when

a violation of the act of 1879 has takon place. We o not think
thatk thia.pasitignlié téﬁablﬂ: - If such had been the purposa; it
could havo been daclarad;in more apht langusge, A new thought was
here injlscted Into the act for the firat tima; and asuthority was
more expressly given tho Commlssion to judlieially hear and dster-
mine whether or not any obligation cor duty lmposed by the sald acé
« « .« has been sufficiently complisd with, or otherwise discharged,
It seema clear that this languego meana thek the Commission is
suthorized to ascertain and declaro thet the duties crented by the
act hava baun.ﬁerfurmﬂd for a aufficient length of time, and that
they should no longer be chligatory upon the rallway company. This
view scoems the mors ﬁarsgaaiva, when we consider that twenty-eight
years had slapsed between the act of 1879 and the amendmsnt of 1908,
during ail of whiech time the rallway company had performed the
duties reguired of it, and all for the benefit of & fow lessecs of
water -- the general publlc deriving ne benefita. Also, the tre-

mendoua changes which had teken place in transportation, in the

dpvelopment of power from othor sourcea thon water, and the ravolu-

tion which had taken placo in the whole economle 1ifs of our people,
mast hove been in the minds of the legialators in framing ths a;
méndmﬂnt of 190RB. To glve the longusages of the 1908 mmendment the
meaning contended for by the intervenors would be to give 1t no
practlical cperation whotscever, and we thinly 1t clear that by the
languoagoe quoted the Commlssion is given the authority expreasly to
do what the petltloners reguest,

In coneluasion, we think it clear that the pﬁblic in-
terest reguircea that the prayor of the petition be granted, We are
led to this conclusion by a conalderation of nll the focts and cir-
cumstances aurrounding the propertios lnveolved, as diaclosed by tha

evidenco, the uses being masde »f them under pregent conditions, tha

. expenss to tho railway company in maintaining them, the need of the

two petitioneras for tho aodded facllitics whieh would be afforded
thom by an obandonment of the Lynchburg Lovel of the canal snd tho

sale to the electric company of the dam. From the wholeo ovidencs,
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; appears that no public interest will suffer by the granting of
w potitlon, but that, on the contrary, the publie intsres'l:;'will

v promoted.,

wlirmnn Hoolker and Commissionsr Fletcher concur.
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